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RUUS  AND  REGULATIONS 


Title  20— Employees'  Benefits 

CHAPTER  VI — EMPLOYMENT  STANDARDS 
ADMINISTRATION,  DEPARTMENT  OF 
LABOR 

SUBCHAPTER  A— LONGSHOREMEN’S  AND  HAR¬ 
BOR  WORKERS'  COMPENSATION  ACT  AND 
RELATED  STATUTES 

PART  702— ADMINISTRATION  AND 
PROCEDURES 

Referral  of  Claims  Under  Longshoremen's 
Act  for  Formal  Hearings  and  Approval  of 
Fees  for  Legal  Services  Rendered  Claim¬ 
ants 

AGENCY;  E>epartment  of  Labor. 
ACTION:  Final  rules. 

SUMMARY:  The  rules  prescribe  guide¬ 
lines  for  preparation  and  submission  for 
approval  of  applications  for  fees  for  le¬ 
gal  services  rendered  to  claimants  in 
claims  arising  under  the  Longshore¬ 
men’s  and  Harbor  Workers’  Compensa¬ 
tion  Act  and  Its  extensions.  ’The  rules 
also  prescribe  new  procedures  for  refer¬ 
ring  such  claimants  to  administrative 
law  judges  for  formal  hearings  and  for 
adjudicating  claims  after  referral.  In 
response  to  a  demonstrated  need,  the 
rules  are  intended  to  promote  uniform¬ 
ity  in  fee  ’  application  and  approval 
and  to  diminish  the  time  between  re¬ 
ferral  of  a  claim  for  formal  hearing  and 
the  filing  of  a  decision  disposing  of  the 
claim. 

DATES:  Effective  date:  September  22, 

1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Mr.  George  M.  Lilly,  Counsel  for  Long¬ 
shore  Programs,  Office  of  the  Sohci- 
tor.  Suite  N-2716,  New  DOL  Building, 
200  Constitution  Avenue  NW.,  Wash¬ 
ington,  D.C.  20210,  Tel.;  202-523-7651. 

SUPPLEMENTARY  INFORMATION: 
The  Secretary  of  Labor  is  authorized,  by 
statute  (33  UB.C.  939(a))  to  make  rules 
and  regulations  to  administer  the  Long¬ 
shoremen’s  and  Harbor  Workers’  Com¬ 
pensation  Act  (33  U.S.C.  901-950)  and  its 
extensions,  the  District  of  Columbia 
Workmen's  Compensation  Act  (66  D  C. 
Code  501-502),  the  Defense  Base  Act  (42 
U.S.C.  1651-1654) ,  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  1331-1343), 
and  the  Nonappmpriated  Fund  Instru¬ 
mentalities  Act  (5  U.S.C.  8171-81731.  On 
March  15,  1977,  pusuant  to  tliis  author¬ 
ity,  the  Department  of  La'oor  published 
proposM  rules  (42  FR  14284-85)  to  re¬ 
vise  the  present  guidelines  (20  CFR  702.- 
132)  for  securing  approval  (see  33  U.S.C. 
928)  of  fees  for  legal  sen-ices  rendered 
to  claimants  with  respect  to  claims  aris¬ 
ing  under  me  Longshoremen’s  and  Har¬ 
bor  Workers’  Compensation  Act  and  its 
extensions  and  to  revise  the  present  pro¬ 
cedures  (20  CFR  702.316,  702.317,  702.- 
331,  702.335,  702.336,  702.337,  702.341, 
702.343,  702.347)  for  referring  such 
claims  to  the  Office  of  Administrative 
Law  Judges,  Department  of  Labor,  for 
formal  hearings  and  for  adjudicating 
claims  after  referral.  At  tlie  same  time, 
the  Department  invited  comment  on  the 


proposed  rulemaking,  and  twenty-five 
letters  contatnftag  or  enclosing  ocmaments 
have  been  received.  The  comments  have 
been  studied  thoroughly.  As  a  result, 
the  Department  has  decided  to  revise 
the  present  regulations,  but  also  tx>  in¬ 
corporate  many  of  the  sugrgestions  im¬ 
plied  or  expressed  in  the  comments. 
Nevertheless,  many  suggestions  have  not 
been  followed,  in  many  cases  because 
they  are  beyond  the  scope  of  the  rules 
to  be  revised,  and  some  doubts  raised 
by  the  comments  and  shared  by  the  De¬ 
partment  have  not  been  resolved  by  the 
final  rules  published  here,  primarily  be¬ 
cause  it  is  the  opinion  of  the  drafters 
that  they  will  be  resolved  more  effective¬ 
ly  in  practice  than  they  could  be  by  the 
adoption  of  additional  formal  rules. 

Discussion  of  Major  Comments  and 
Changes 

§  702.32:  fees  for  SERVICES 

Several  commenting  parties  suggested 
that  the  proposed  rule  lacks  sufficient  de¬ 
tail  to  promote  uniformity  in  general 
and  compliance  at  all  levels  in  particular 
with  rulings  of  several  Unit^  States 
courts  of  appeals  as  to  fee  applications 
submitted  for  services  performed  before 
those  courts.^  The  drafters  agree,  and 
the  final  rule  is  more  specific  and  con¬ 
sistent  with  the  courts’  guidelines. 

Several  other  suggestions  for  addition¬ 
al  imiformity  have,  however,  been  re¬ 
jected.  The  suggestion  that  an  upper 
limit  on  fees  is  necessary  for  actuarial 
purposes  has  been  reject^  because  the 
statutory  requirement  that  fees  be  “rea¬ 
sonable”  (see  33  U.S.C.  928)  cannot  be 
satisfied  in  all  cases  consistently  with 
such  a  regulatory  limitation.  Likewise, 
the  suggestions  that  a  standard  fee  ap¬ 
plication  form  be  adopted  and  that  uni¬ 
form  times  for  filing  Uie  application  and 
for  responding  to  it  be  specified  have 
been  rejected  because  additional  forms 
are  to  be  avoided  if  at  all  possible,  and 
a  uniform  time  for  fee  applications  is 
necessary  to  accelerate  adjudication  on 
the  merits  and  might  interfere  with  the 
performance  of  useful  but  unexpected 
services — for  example,  seeking  recon¬ 
sideration. 

Several  commenting  parties  suggested 
that  consideration  of  the  amount  of  ben¬ 
efits  Involved  when  the  fee  is  to  be  as¬ 
sessed  against  the  employer  is  unfair, 
because  the  employer’s  attorney  is  not 
paid  according  to  the  benefits  involved. 
In  fact,  a  reasonable  hourly  rate  remains 
the  touchstone  of  fee  approval.  More- 
o'.er,  the  employer’s  attorney  or  any  at¬ 
torney  billing  at  a  “normal”  rate  is  cus¬ 


Src  Apers  Steamship  Co.  v.  Bryant,  544 
F.2d  812' (5th  Cir.  1977);  Todd  Shipyards 
Corn.  X.  Director,  Office  of  Worlcers’  Compen¬ 
sation  Programs,  545  F.2d  1176  (9th  Clr. 
1976) :  Atlantic  <t  Gulf  Stevedores.  Inc.  v.  Di¬ 
rector,  Office  of  Workers’  Compensation  Pro¬ 
grams.  542  F.2d  602  (3(1  Cir.  1976).  Addi¬ 
tionally,  the  Ninth  Circuit  case  forbids  award 
of  a  fee  against  an  employer  for  services 
rendered  by  a  non-attorney  unless  he  or  she 
Is  a-ssistlng  an  attorney,  and  by  adoption  of 
this  rule  and  Department  acquiesces  In  all 
circuits  at  all  levels. 


tomarily  compensated  without  regard  to 
wins  or  losses  and  before  all  appeals  are 
exhausted.  In  fact  another  commenting 
party  suggested  adoption  of  s<xne  sys¬ 
tem  of  conditional  payment  of  claim¬ 
ant’s  attorney’s  fee  at  each  level  where 
he  or  she  Is  successful;  such  a  scheme  is, 
however,  beyond  the  scope  of  the  Depart¬ 
ment’s  rulemaking  authority  (see  33 
UJS.C.  928(a) ),  and  the  suggestion  must 
be  rejected. 

One  commenter’s  suggestion  that  the 
rule’s  final  sentence,  regarding  fee-set¬ 
ting  contracts,  be  revised  to  eliminate 
the  confusing  reference  to  “a  contingent 
basis”  has  been  adopted,  since  fee  ap¬ 
proval  is  contingent  upon  success,  and, 
to  some  extent,  the  amount  approved  is 
contingent  upon  the  amount  of  benefits 
awarded. 

Finally,  the  suggestion  that  the  rules 
expressly  require  that  fee  applications 
and  responses  be  served  on  the  other 
parties  has  been  adopted.  It  was  Initial¬ 
ly  omitted  only  because  it  seems  re¬ 
quired  by  professional  ethics  in  any 
event.* 

§  702.316:  CONCLUSION  OF  CONFERENCE; 

NO  AGREEMENT  ON  ALL  MATTERS  WITH 

RESPECT  TO  THE  CLAIM 

Most  ccmimenting  parties  objected  to 
the  proposed  rule,  particularly  in  con¬ 
junction  with  §§  702.317,  702.331,  and 
702.336,  and  the  common  theme  of  the 
objections  is  that  the  proposed  rules  in 
combination  merely  translate,  and  even 
magnify,  delay  at  the  formal  hearing  in¬ 
to  delay  before  the  deputy  commissioner. 
The  purpose  of  the  proposed  rules  is  to 
eiLsure  that  the  case  is  ripe  for  formal 
adjudication  by  the  time  the  hearing  is 
held,  but  the  drafters  agree  that  delay 
before  the  deputy  commissioner  is  a 
problem  which  may  be  aggravated  by 
even  the  final  rules;  however,  the  prob¬ 
lem  is  an  administrative  one  which  can¬ 
not  be  solved  by  rulemaking.  Many  spe¬ 
cific  objectifms  have  nevertheless  per¬ 
suaded  the  drafters  to  revise  the  final 
rules  substantially. 

Several  commenters  questioned 
whether  the  deputy  commissioner’s 
memorandum  of  conference  was  to  be 
included  among  the  items  transmitted  to 
the  Office  of  the  Chief  Administrative 
Law  Judge,  and  §  702.317(c)  has  been 
revised  to  make  it  more  clear  (see  §  702.- 
331)  that  the  memorandum  Is  not  to  be 
included. 

One  commenting  party  suggested  tliat 
the  memorandum  of  conference  should 
state  the  positions  of  the  parties  as  well 
as  the  deputy  commissioner’s  findings 
and  reasoning  in  support  of  his  or  her 
recommendations.  Although  the  final 
^e  is  more  specific  as  to  the  contents 
bf  the  memorandum,  it  does  not  require 
a  statement  of  the  parties’  positions  be¬ 
cause,  in  the  view  of  the  drafters,  litiga- 
tive  formalization  of  the  parties’  posi¬ 
tions  should  await  their  preparation  of 
pre-hearing  statement  forms  (see  §  702.- 
317  and  comments  concerning  it) . 


•See,  e.g.,  ABA  Code  of  Professional  Re¬ 
sponsibility,  Canon  No.  7,  Disciplinary  Rule 
7-llO(B). 
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Another  commenter  read  this  section 
effectively  to  forbid  submission  of  cur¬ 
rent  medical  reports  at  the  formal  hear¬ 
ing.  This  resiUt  was  never  intended. 
However,  for  the  sake  of  clarity,  in  the 
final  rule  the  last  sentence  of  the  pro¬ 
posed  rule  has  been  eliminated,  and  the 
first  sentence  now  specifies  merely  that 
the  deputy  commissioner  shall  evaluate 
the  evidence  “available  to  him  or  her” 
before  preparing  the  memorandum  of 
conference. 

Several  commenting  parties  com¬ 
plained  that  the  informal  conferences 
and  related  procedures  are  often  used 
merely  for  delay  and  suggested  express 
adoption  of  an  accelerated  referral  pro¬ 
cedure  for  a  claimant  who  is  seriously 
disabled  and  receiving  no  benefits.  One 
commenter  suggested  that  the  deputy 
commissioner  be  required  to  issue  the 
memorandum  of  conference  within  four¬ 
teen  days  of  the  conference  in  all  cases. 
For  the  present,  such  suggestions  have 
been  rejected  because  the  drafters  be¬ 
lieve  that  accelerated  handling  of  spe¬ 
cial  cases  can  be  accompUshed  indi¬ 
vidually  within  the  framework  of  the 
final  rules. 

At  the  other  end  of  the  spectrum,  a 
few  commenting  parties  urged  adoption 
of  formal  evidentiary  and  discovery  pro¬ 
cedures  and  restoration  of  some  enforce¬ 
ment  powers  before  the  deputy  commis¬ 
sioner  in  order  to  encourage  intelligent 
settlements  and  avoid  dilatory  hearing 
requests.  This  suggestion  has  been  re¬ 
jected  for  several  reasons,  of  which  the 
most  forceful  is  that  it  is  inconsistent 
wiUi  the  1972  amendments  to  the  Long¬ 
shoremen’s  Act  (see  33  U.S.C.  919(d)); 
furthermore,  the  draftera  believe  that 
requiring  preparation  of  the  pre-hearing 
statement  form  (see  §  702.317)  before 
referral  will  accomplish  the  same  pur¬ 
pose  as  well.  ■ 

One  commenter  suggested  that  the 
rule  expressly  provide  that  referral  on 
the  merits  should  not  be  delayed  pend¬ 
ing  administrative  response  to  the  depu¬ 
ty  commissioner’s  recommendation  re¬ 
garding  relief  from  the  special  fund  (see 
33  U.S.C.  908(f),  944).  This  suggestion 
has  been  rejected  for  the  present  because 
the  problem  it  addresses  appears  to  be 
atypical  and  capable  of  resolution  on 
an  individual  basis. 

Other  changes  are  in  style  only. 

S  702.317:  PREPARATION  AND  TRANSFER  OF 
THE  CASE  FOR  HEARING 

Voluminous  and  diffuse  comments  re¬ 
garding  this  section  were  received,  and 
they  do  not  lend  themselves  to  easy 
summarization.  The  following  three 
paragraphs  are  intended  to  answer  most 
of  them,  and  the  remainder  of  this  dis¬ 
cussion  addresses  particular  comments 
and  changes. 

The  drafters  do  not  intend  the  final 
rules  to  encourage  the  parties  to  adopt  a 
litigative  posture  before  it  becomes  clear 
that  the  case  will  be  transferred  for  for¬ 
mal  hearing.  Experience  has  shown  that 
in  most  areas  claimants  are  rarely  repre¬ 
sented  by  attorneys  at  informal  coiffer- 
enpes  but  usually  are  so  represented  at 
hearings.  Thus  under  the  final  rule  it  is 
contemplated,  although  of  course  not 


mandated,  that  attorneys  will  becixne 
involved  once  It  becomes  necessary  to 
fill  out  pre-hearing  statement  fimns. 
Furthermore,  discovery  In  the  modem 
sense,  as  contemplated  by  the  Federal 
Rules  of  Civil  Procedure,  does  not  exist 
under  the  Longshoremen’s  and  Harbor 
Workers’  Compensation  Act:  33  UJ5.C. 
924  authorizes  depositions  and  interrog¬ 
atories  only  for  the  purpose  of  taking 
testimony  (see  discussion  of  8  702.341), 
and  the  parties  are  expected  to  discover 
the  facts  informally  in  proceedings  be¬ 
fore  the  deputy  commissioner.  When  nec¬ 
essary,  however,  compelled  production  of 
evidence  pursuant  to  33  U.S.C.  927(a) 
is  expected  to  commence  at  approxi¬ 
mately  the  same  time  the  parties  are  fur¬ 
nished  pre-hearing  statement  forms. 
’Thus  at  least  twenty-one  days,  which 
may  be  enlarged  by  the  deputy  commis¬ 
sioner  “for  good  cause”  (see  §  702.317 
(b)),  plus  at  least  thirty  days,  accord¬ 
ing  to  the  final  rules  (see  §  702.335, 

§  702.337(b)),  are  available  for  the  lim¬ 
ited  pre-hearing  discovery  authorized  by 
the  statute.  “Post-hearing”  procedures, 
however,  are  not  allowed  except  by  the 
device  of  extending  the  time  for  official 
termination  of  the  hearing  in  “excep¬ 
tional  cases”  in  the  discretion  of  the 
Chief  Administrative  Law  Judge  or  the 
administrative  law  judge  assigned  to 
the  case  (see  8  702.347(b)). 

Secondly,  the  deputy  commissioner’s 
transmittal  of  evidence  (see  8  702.317(c), 

§  702.331)  is  simply  for  the  convenience 
of  the  parties  and  is  not  intended  to  ac- 
ccanplish  the  evidence’s'' admission:  evi¬ 
dence  transmitted  because  one  party  in¬ 
tends  to  submit  it  must  still  be  offered 
and  may  still  be  objected  to  by  another 
party  at  the  hearing.  Furthermore, 
neither  the  transmitted  evidence  nor  the 
pre-hearing  statement  form  is  intended 
to  prohibit  submission  of  new  evidence 
at  the  hearing.  And  as  the  final  rules 
make  clear,  pre-transferal  re-evaluation 
by  the  deputy  commissioner  is  required 
only  when  an  issue  arises  that  has  never 
been  brought  to  his  or  her  attenticm  or 
when  important  evidence  has  been  un¬ 
reasonably  withheld ;  moreover,  although 
the  final  rules  require  that  the  deputy 
commissioner’s  re-evaluation  be  reflected 
in  a  new  memorandum  of  conference 
(see  8  702.317(d)),  whether  an  addi¬ 
tional  conference  should  be  held  is  a 
matter  for  the  deputy  commissioner’s 
judgment  (c/.  8  702.316) .  Thus,  any  de¬ 
lay  incident  to  re-evaluation  should  ordi¬ 
narily  be  minimal.  Simply,  the  parties 
are  expected  to  raise  all  knonm  issues 
and  reveal  all  known  facts  material  to 
those  issues.  However,  once  the  case  has 
been  transferred  for  a  formal  hearing, 
remand  by  the  administrative  law  judge 
is  contemplated  only  when  a  new  issue 
arises  from  new  evidence  so  important 
that  it  is  likely  to  resolve  the  entire  case 
informally*  (see  8  702.336(a)).  'That  a 


•Under  the  proposed  rule,  the  case  could 
be  remanded  for  likely  resolution  of  a  par¬ 
ticular  issue,  but  objection  to  that  feature 
was  very  strong,  and  It  has  been  changed  in 
the  final  rule.  The  policy  the  drafters  seek 
to  effectuate  is  that  a  serious  effort  should  be 
made  to  resolve  all  Issues  informally. 


claim  for  permanent  partial  disability 
has,  since  transferal,  ripened  into  a 
claim  for  permanent  total  disability  by 
reason  of  the  claimant’s  discharge  by 
the  employer,  to  use  one  commenter’s 
example,  does  not  ensure  remand:  al¬ 
though  it  presents  a  new  issue  arising 
frcHn  new  evidence,  the  evidence  is  pre¬ 
sumably  not  likely  to  resolve  the  entire 
case  by  persuading  the  employer  to  pay 
benefits  for  E>ermanent  total  disability 
on  the  deputy  commissioner’s  recom¬ 
mendation.  Whenever  doubtful,  the 
point  may  of  course  be  argued  before  the 
administrative  law  judge. 

It  follows  from  the  discussion  above 
that  a  party’s  failure  to  fill  out  a  pre- 
hearing  statement  form  does  not  pre¬ 
clude  his  or  her  submission  of  evidence 
at  the  hearing  (for  procedure,  see  20 
CFR  702.319)  and  does  not  render  re¬ 
mand  permissible  unless  his  or  her  posi¬ 
tion  at  the  hearing  raises  an  issue  not 
included  in  the  pre-hearing  statement 
form  or  forms  that  are  prepared  and 
transmitted.  Thus,  any  party  can  prevent 
remand  by  including  all  potential  issues 
in  his  or  her  pre-hearing  statement  form, 
regardless  of  what  the  other  parties  do 
and  regardless  of  what  evidence  is  dis¬ 
closed  on  the  forms.  On  the  other  hand, 
if  no  party  prepares  a  pre-hearing  state¬ 
ment  form,  all  issues  and  evidence  will 
be  new  to  the  administrative  law  judge, 
since  under  the  new  rules  the  deputy 
commissioner  no  longer  prepares  “a  sep¬ 
arate  memorandum”  of  facts  and  issues 
in  dispute  (see  20  CFR  702.317) ,  and  re¬ 
mand  will  be  permissible  if  the  evidence 
proffered  is  likely  to  resolve  the  entire 
case  informally.  In  sum,  the  new  rules 
are  intended  to  encourage  informal  reso¬ 
lution  of  claims  and  discourage  tactic^ 
surprise  at  formal  hearings,  but  imder 
no  circumstances  do  they  bar  anyone, 
including  an  intervenor,  from  submitting 
evidence  at  the  hearing. 

,  Several  commenting  parties  asked  the 
reason  for  limiting  the  evidence  trans¬ 
mitted  to  medical  evidence  and  trans¬ 
mitting  all  of  it  without  regard  to  its 
continued  materiality,  and  the  final  lan¬ 
guage  of  8  702.317(c)  and  8  702.331(a) 
provides  instead  that  all  available  evi¬ 
dence  (already  submitted  to  the  deputy 
CMiunissioner:  see  20  cm  702.319), 
which  the  parties  intend  to  submit  (in¬ 
dicated  on  the  pre-hearing  statement 
form)  shall  be  transmitted. 

A  few  commenters  questioned  the  evi¬ 
dentiary  status,  propriety,  and  other  as¬ 
pects  of  the  deputy  commissioner’s  state¬ 
ment  explaining  the  absence  of  a 
party’s  pre-hearing  statement  form  (see 
8  702.317(e) ) .  The  statement  is  intended 
merely  as  an  indication  to  the  adminis¬ 
trative  law  judge  that  the  form’s  ab¬ 
sence  is  not  a  clerical  mistake,  and  the 
statement’s  preparation  will  therefore 
not  be  burdensome.  Furthermore,  the 
statement  itself  will  not  be  prejudicial, 
but  a  party’s  failure  to  prepare  (or  even 
to  prepare  fully)  a  pre-hearing  state¬ 
ment  form,  regardless  of  the  deputy 
commissioner’s  statement,  will  presuma¬ 
bly  be  relevant  if,  for  example,  the  same 
party  moves  for  remand,  continuance, 
or  other  time-consuming  relief.  Addi- 
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tlonally,  at  some  point  dilatory  tactics 
and  failure  to  ccmiply  with  the  rules 
give  rise  to  the  sanctions  contained  In 
33  U^.C.  926  (costs  of  proceedings)  and 
33  U^.C.  927(b)  (contempt). 

Several  parties  questioned  whether 
the  deputy  commissioners’  memorandum 
of  conference  was  to  be  transmitted,  and 
the  final  rule  specifies  that  it  shall  not 
be  (cf.  20  CFR  702.317). 

§  702.331:  FORMAL  HEARINGS;  PROCIDURE 
INITIATING 

Tlie  language  describing  the  evidence 
to  be  transmitted  has  been  changed;  see 
discussion  of  §  702.317. 

§  702.335:  FORMAL  HEARINGS;  NOTICE 

Commenting  parties  were  unanimous 
In  urging  that  ten  days  is  inadequate  no¬ 
tice,  and  the  final  rule  guarantees  thirty 
days,  a  rough  average  of  the  suggestions. 
One  commenter  suggested,  however,  that 
the  ten-day  period  be  retained  as  to  cases 
where  the  claimant  is  seriously  disabled 
and  receiving  no  benefits  (cf.  discussion 
of  $  702,316),  but  since,  as  a  practical 
matter,  the  guaranteed  notice  period  will 
seldcnn  affect  the  time  between  informal 
conference  and  formal  hearing,  and  so 
many  commenters  wanted  a  guaranteed 
period  for  discovery  (see  discussion  of 
$  702,316),  the  suggestion  has  not  been 
adopted.  In  practice,  a  statement  on  a 
party’s  pre-hearing  statement  form  ex¬ 
plaining  the  need  for  a  speedy  hearing 
should  do  more  towards  accelerating  the 
process  than  any  special  provision  in  the 
rules.  Similarly,  several  commenting 
parties  questicmed  when  discovery  was 
intended  to  take  place,  and  this  question 
is  answered  in  the  discussion  of  §  702.317. 

A  couple  of  commenters  asked  why 
parties  are  not  consulted,  at  least  on  the 
West  Coast  where  the  Ofllce  of  Admin¬ 
istrative  Law  Judges  is  decentralized,  be¬ 
fore  the  Chief  Administrative  Law^  Judge 
sets  a  hearing  date.  In  fact,  sometimes 
they  are  consulted,  generally  by  means 
of  a  calendar  call,  and  the  extent  to 
which  they  are  depends  on  particularized 
administrative  factors  that  cannot  be 
controlled  by  rulemaking.  However,  since 
the  new  rules  (see  §  702.337(b) )  are  more 
restrictive  than  the  current  rules  (see 
20  CFR  702.337)  regarding  the  granting 
of  continuances,  the  drafters  contem¬ 
plate  that  a  greater  effort  will  be  made 
to  accommodate  the  parties.  Again,  in¬ 
clusion  of  a  range  of  convenient  hearing 
dates  on  the  pre-hearing  statement  form 
should  prove  helpful  in  practice. 

One  commenting  party  questioned 
why  the  requirement  that  the  notice  of 
hearing  specify  the  time  and  place  of  the 
hearing  had  been  deleted;  it  was  deleted 
because  it  seems  implicit  in  the  concept 
of  “notice”  of  “scheduling,”  but  the  final 
rule  restores  it  explicitly. 

§  702.336;  FORMAL  HEARINGS;  NEW  ISSUES 

Most  commenting  parties  objected  to 
the  proposed  remand  provisions,  and.  as 
explained  in  the  discussion  of  §  702.317, 
they  have  been  modified.  The  final  rule 
provides  for  remand  only  when  a  new 
issue  arises  from  new  evidence  likely  to 
resolve  the  entire  case.  Additionally,  the 


provision  that  the  administrative  law 
judge  may  consult  with  the  deputy  com¬ 
missioner  regarding  the  advisability  of 
remand  has  been  deleted,  and  argiunent 
on  the  point,  if  needed,  is  therefore  left 
to  the  parties.  Several  commenters 
found  any  remand  without  the  consent 
of  ail  parties  objectionable,  but  it  is  dif¬ 
ficult  to  imagine  circumstances  such  that 
an  administrative  law  judge  could  be 
jjcrsuaded  that  the  new  evidence  will 
resolve  the  entire  case  notwithstanding 
that  one  party  vigorously  opposes  re¬ 
mand. 

Several  commenting  parties  suggested 
that  granting  settlement-approval  au¬ 
thority  to  the  administrative  law  judges 
was  preferable  to  providing  for  remand 
when  informal  resolution  was  likely,  but 
the  suggestion  has  not  been  adopted.  In 
view  of  the  drafters,  approval  of  a  set¬ 
tlement  is  pror>erly  an  administrative 
rather  than  judicial  function,  since  to 
satisfy  Uie  statutory  condition  that  a 
settlement  be  “for  the  best  interests  of 
an  injured  employee”  (33  U5.C.  908(i)) 
requires  resort  to  administrative  ex¬ 
perience  in  the  local  area  and  informal 
investigation  of  factors  outside  the  rec¬ 
ord  (see  also  20  CFR  702.241(d) ) . 

The  typographical  error  according  to 
which  the  proposed  ^$  702.336(a)  would 
replace  the  entire  present  20  CFR  702.336 
has  been  corrected. 

§  702.337:  FORBIAL  HEARINGS;  CHANGE  OF 

TIME  OR  PLACE  FOR  HEARINGS;  POST¬ 
PONEMENTS 

Most  c(Mnmentlng  parties  suggested 
that  the  “extreme  hardship”  standard 
for  continuances  in  ccxnbination  with 
the  ten-day  guaranteed  notice  period 
was  unreasonably  strict,  and  both  have 
been  changed  (see  discussion  of  $  702.- 
335).  As  several  commenters  suggested, 
the  final  rule  now  expressly  provides 
that  a  previixisly  schedided  Judicial  pro¬ 
ceeding  is  an  adequate  reason  for  grant¬ 
ing  a  continuance.  However,  the  final 
rule  also  changes  the  time  when  a  re¬ 
quest  for  a  continuance  must  be  received 
by  the  Chief  Administrative  Law  Judge 
from  five  until  ten  days  before  the  sched¬ 
uled  date. 

A  couple  of  commenting  parties  ques¬ 
tioned  whether  the  requirement  that  the 
hearing  be  held  near  the  claimant’s  resi¬ 
dence  was  fair  to  employers  and  wit¬ 
nesses  in  areas  of  the  covmtry  where 
many  employees  travel  more  than  sev¬ 
enty-five  miles  to  work.  Since,  however, 
such  unfairness  in  any  particular  case 
can  be  “shown”  as  “good  cause”  for  hold¬ 
ing  the  hearing  elsewhere  and  can  often 
be  mitigated  for  witnesses  by  means  of 
depositions,  the  proposed  rule  has  not 
been  changed  in  this  regard.  Another 
commenter  questioned  whether  the  sev¬ 
enty-five-mile  rule  might  be  detrimental 
to  the  claimant  in  practice  by  further 
complicating,  and  thereby  prolonging, 
the  Office  of  Administrative  Law  Judges’ 
scheduling.  The  drafters  agree  that  the 
rule  may  occasionally  produce  this  re¬ 
sult,  but  in  such  a  case,  when  time  ap¬ 
pears  more  important  than  distance,  the 
claimant  is  free  to  waive  the  privilege, 
for  example,  by  a  statement  on  his  or 


her  pre-hearing  statement  form  (cf.  dis¬ 
cussion  of  §  702.335) . 

§  702.341;  FORMAL  HEARINGS; 

depositions;  interrogatories 

A  few  commenters  objected  to  deposi¬ 
tion  or  interrogation  of  a  party  unrepre¬ 
sented  by  counsel,  and  although  the  final 
rule  meets  the  objection,  a  few  cau¬ 
tionary  words  are  in  order.  This  rule  is 
derived  from  33  U.S.C.  924,  the  language 
of  which  has  been  in  force  since  the 
original  enactment  of  the  Longshore¬ 
men’s  Act  in  1927.  The  statutory  provi¬ 
sion  does  not  authorize  discovery  in  the 
modern  sense,  but  merely  the  taking  of 
testimony  of  a  witness.  Thus  deposition 
or  interrogation  of  a  witness  is  only  per¬ 
missible  as  a  substitute  for  live  testimony 
should  it  be  unavailable  when  the  hear¬ 
ing  is  held,  and  deposition  or  interroga¬ 
tion  of  a  party  will  only  rarely  be 
appropriate. 

In  the  same  vein,  several  commenting 
parties  urged  precise  definition  of  where 
a  case  is  "pending.”  This  language  also 
survives  frcxn  the  original  Longshore¬ 
men’s  Act,  according  to  which  it  was 
clear  that  a  case  was  pending  where  the 
deputy  commissioner  sat,  and  there  is 
nothing  in  the  present  Act  in  derogation 
of  this  construction.  Thus,  unless  it  has 
been  transferred  to  a  different  district 
pursuant  to  33  U.S.C.  919(g)  and  20 
CFR  702.104,  a  case  is  “pending”  where 
the  claim  was  filed,  which,  according  to 
33  U.S.C.  913(a)  and  20  CFR  702.212,  is 
“in  the  compensation  district  in  which 
the  injury  or  death  occurred.” 

Finally,  many  commenters  objected  to 
continue  adoption  of  the  “rules  of 
practice”  of  the  Federal  district  court  of 
the  district  where  the  case  is  pending, 
and  urged  adoption  of  the  Federal  Rules 
of  Civil  Procedure.  Again  the  objection¬ 
able  phrase  is  lifted  from  33  U.S.C.  924, 
and  sur\’ives  from  a  time  when  there 
were  no  Federal  Rules  of  Civil  Proce¬ 
dure,*  discovery  as  we  now  know  it  did 
not  exist,  and  the  “rules  of  practice” 
were  essentially  state  rules  followed  pur¬ 
suant  to  the  Conformity  Act.*  Although 
it  is  highly  doubtful  that  the  statutory 
language  can  be  read  to  have  contem¬ 
plated  the  revolution  in  federal  practice 
effected  by  the  Federal  Rules,*  it  would 
surely  exalt  form  over  substance  to  re¬ 
quire  compliance  with  archaic  district 
rules;  accordingly  the  drafters  have, 
subject  to  the  limitation  discussed  above 
that  depositions  and  interrogatories  may 
only  be  used  for  testimony,  adopted  the 
F’ederal  Rules. 

§  702.343:  FORMAL  HEARINGS;  ORAL  ARGU¬ 
MENT  AND  WRITTEN  ALLEGATIONS 

All  commenting  parties  but  one  ob¬ 
jected  to  the  proposed  rule’s  elimination 
of  post-hearing  briefing  at  the  request  of 
a  party.  Most  suggested  that  any  delay 
caused  by  such  briefing  could  be  elimi¬ 
nated  less  restrictlvely  by  adoption  of  a 
short  time  limit  for  the  brief’s  submls- 


*  See  Fed.  R.  Civ.  P.  86(a) . 

*Cb.  265,  16.  17  Stat.  196,  197  (1972). 

*  See  generally  Wayma  v.  Southard.  33 
US.  1  (1825). 
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Sion,  combined  with  a  more  restrictive 
standard  for  eiUargement.  The  drafters 
agree,  and  the  final  rule  restores  the 
privilege  of  filing  a  post-hearing  brief 
to  any  ptuiiy.  However,  the  privilege  is 
conditicmed  upon  specification  on  the 
record  of  the  novel  or  difficult  issue  or 
issues  that  cannot  be  adequately  ad¬ 
dressed  in  oral  summation,  and  all  briefs 
filed  are  limited  to  the  specified  issue  or 
issues.  Furthermore,  the  fifteen-day  pe¬ 
riod  for  submission  of  the  briefs  com¬ 
mences  at  the  conclusion  of  the  hear¬ 
ing  and  not  upon  receipt  of  the  tran¬ 
script.  However,  the  standard  for  en- 
lEirgement  no  longer  mentions  re¬ 
ceipt  of  the  transcript,  and  in  a  proper 
case — if,  for  example,  the  administra¬ 
tive  law  judge  intends  to  wait  for  the 
transcript  so  that  a  short  enlargement 
beyond  its  receipt  will  not  delay  his  or 
her  decision — the  administrative  law 
judge  may  grant  such  an  enlargement  if 
he  or  she  is  persuaded  that  the  brief  will 
be  “helpful.” 

§  702.347:  FORMAL  HEARINGS;  TERMINATION 

The  comments  received  concerning 
this  section  are  addressed  in  the  discus¬ 
sion  of  !  702.343,  and  the  only  changes 
made  in  the  final  rule  are  in  style. 

Other  Comments 

Two  commenters  urged  that  approval 
of  a  settlement  by  the  deputy  commis¬ 
sioner  be  mandatory  when  the  claimant 
is  represented  by  counsel,  but  the  sugges¬ 
tion  is  plainly  inconsistent  with  any  rea¬ 
sonable  construction  of  33  U.S.C.  908(i) . 

One  commenter  suggested  that  the  De¬ 
partment’s  goal  should  be  for  the  ad¬ 
ministrative  law  judge  to  issue  the  de¬ 
cision  at  the  conclusion  of  the  hearing, 
and,  imder  the  final  rules,  this  will  some¬ 
times  be  possible.  Another  commenter 
suggested  that  the  rules  require  the  ad¬ 
ministrative  law  judge  to  issue  his  or 
her  decision  within  a  specified  number  of 
days  after  the  hearing.  Ihis  is  already 
provided  for  in  33  U.S.C.  919(c),  and  al¬ 
though  the  provision  has  never  been  ef¬ 
fective  in  light  of  case  law  holding  its 
terms  directory  rather  than  mandatory 
(see  also  20  CFR  702.347) ,  under  the  new 
i  702.347,  it  is  anticipated  that  cases  or¬ 
dinarily  will  be  decided  within  twenty 
days  of  the  hearing. 

One  commenting  party  suggested  that 
the  impact  of  the  econcmiic  disparity  be¬ 
tween  the  claimant  and  the  employer 
should  be  lessened  by  providing  that  the 
employer  pay,  even  to  an  unsuccessful 
claimant,  all  expenses  incurred  by  the 
claimant  in  attending  or  being  repre¬ 
sented  at  depositions  requested  by  the 
employer.  The  suggestion  has  been  re¬ 
jected  because  in  the  view  of  the  draft¬ 
ers  it  goes  beyond  anything  provided  for 
by  statutory  terms. 

Finally,  one  commenter  suggested  that 
benefits  imder  the  Longshoremen’s  Act 
are  unjustly  disproporticmate  to  bene¬ 
fits  provided  by  state  compensation  law 
and  that  the  federal  benefits  shCHild  be 
lowered  accordingly.  Whatever  merit 
this  suggestion  may  have,  however,  it 
cannot  be  adopted  by  rulemaking. 


’This  document  was  prepared  under  the 
supervision  of  Laurie  M.  Streeter,  As¬ 
sociation  Solicitor  for  Employee  Bene¬ 
fits,  in  cooperation  with  the  Chief  Ad¬ 
ministrative  Law  Judge. 

Accordingly,  20  CFR  Part  702  is 
amended  as  follows: 

1.  Section  702.132  is  revised  to  read  as 
follows: 

§  702.132  Fees  for  services. 

An  attorney  seeking  a  fee  for  services 
performed  on  behalf  of  a  claimant  with 
respect  to  claims  filed  under  the  Act 
shall  make  application  therefor  to  the 
deputy  commissioner,  administrative  law 
judge.  Board,  or  court,  as  the  case  may 
be,  before  whom  the  services  were  per¬ 
formed  (See  33  U.S.C.  928(c)).  The  ap¬ 
plication  shsdl  be  filed  and  served  upon 
the  other  parties  within  the  time  limits 
specified  by  such  deputy  commissioner, 
administrative  law  judge.  Board,  or 
court.  The  application  shall  be  supported 
by  a  complete  statement  of  the  extent 
and  character  of  the  necessary  work 
done,  described  with  particularity  as  to 
the  professional  status  (e.g.,  attorney, 
paralegal,  law  clerk,  or  other  person  as¬ 
sisting  an  atromey)  of  each  person  per¬ 
forming  sucn  work,  the  normal  billing 
rate  for  each  such  person,  and  the  hours 
devoted  by  each  such  persims  to  each 
category  of  work.  Any  fee  approved  shall 
be  reasonably  commensurate  with  the 
necessary  work  done  and  shall  take  into 
account  the  quality  of  the  representa¬ 
tion,  the  complexity  of  the  le^  issues 
involved,  and  the  amount  of  benefits 
awarded,  and  when  the  fee  is  to  be  as¬ 
sessed  against  the  claimant,  shall  also 
take  into  account  the  financial  circum¬ 
stances  of  the  claimant.  No  contrsict  per¬ 
taining  to  the  amount  of  a  fee  shall  be 
recognized. 

2.  Section  702.316  is  revised  to  read  as 
follows: 

§702.316  Conclusion  of  conference;  no 
agreement  on  all  matters  with  respect 
to  the  claim. 

When  it  becomes  apparent  during  the 
course  of  the  informal  conference  that 
agreement  on  all  issues  cannot  bq 
reached,  the  deputy  commissioner  shall 
bring  the  conference  to  a  close,  shall 
evaluate  all  evidence  available  to  him 
or  her,  and  after  such  evaluation  shall 
prepare  a  memorandum  of  conference 
setting  forth  all  outstanding  issues,  such 
facts  or  allegations  as  appear  material 
and  his  or  her  recommendations  and  ra¬ 
tionale  for  resolution  of  such  issues. 
Copies  of  this  memorandum  shall  then 
be  sent  by  certified  mail  to  each  of  the 
parties  or  their  representatives,  who 
shall  then  have  14  days  within  which  to 
signify  in  writing  to  the  deputy  com¬ 
missioner  whether  they  agree  or  dis¬ 
agree  with  his  or  her  recommendations. 
If  they  agree,  the  deputy  ccxnmissioner 
shall  proceed  as  in  !  702.315(a) .  If  they 
disagree  (Caution:  See  §  702.134),  then 
the  deputy  commissioner  may  schedule 
such  further  conference  or  conferences 
as,  in  his  or  her  opinion,  may  bring 
about  agreement;  if  he  or  she  is  satis¬ 
fied  that  any  further  conference  would 


be  unproductive,  or  if  any  party  has 
requested  a  hearing,  the  deputy  com¬ 
missioner  shall  prepare  the  case  for 
transfer  to  the  Office  of  the  Chief  Ad¬ 
ministrative  Law  Judge  (See  §  702.317. 
§§  702.331-.3S1). 

3.  Section  702.317  is  revised  to  read 
as  follows: 

§  702.317  Preparation  and  transfer  of 
the  case  for  hearing. 

A  case  Is  prepared  for  transfer  in 
the  following  manner: 

(a)  The  deputy  ccmunissioner  shall 
furnish  each  of  the  parties  or  their 
representatives  with  a  copy  of  a  pre- 
hearing  statement  form. 

(b)  Each  party  shall,  within  21  days 
after  receipt  of  such  form,  complete  it 
and  return  it  to  the  deputy  commis¬ 
sioner  and  serve  copies  on  all  other  par¬ 
ties.  Extensions  of  time  for  good 
cause  may  be  granted  by  the  deputy 
commissioner. 

(c)  Upon  receipt  of  the  completed 
forms,  the  deputy  commissioner,  after 
checking  them  for  completeness  and 
after  any  further  conferences  that,  in 
his  or  her  opinion,  are  warranted,  shall 
transmit  them  to  the  Office  of  the  Chief 
Administrative  Law  Judge  by  letter  of 
transmittal  together  with  all  available 
evidence  which  the  parties  intend  to  sub¬ 
mit  at  the  hearing  (exclusive  of  X-rays, 
slides  and  other  materials  not  suitable 
for  mailing  which  may  be  offered  into 
evidence  at  the  time  of  hearing) ;  the 
materials  transmitted  shall  not  include 
any  recommendations  expressed  or 
memoranda  prepared  by  the  deputy 
commissioner  pursuant  to  §  702.316. 

(d)  If  the  ccanpleted  pre-hearing 
statement  forms  raise  new  or  addi¬ 
tional  issues  not  previously  considered 
by  the  deputy  commissioner  or  indi¬ 
cate  that  material  evidence  will  be  sub¬ 
mitted  that  could  reasonably  have  been 
made  available  to  the  deputy  commis¬ 
sioner  before  he  or  she  prepared  the  last 
memorandum  of  conference,  the  deputy 
commissioner  shall  transfer  the  case  to 
the  Office  of  the  Chief  Administrative 
Law  Judge  only  after  having  considered 
such  issues  or  evaluated  such  evidence 
or  both  and  having  issued  an  additional 
memorandum  of  conference  in  con¬ 
formance  with  §  702.316. 

(e)  If  a  party  fails  to  comolete  or 
return  his  or  her  pre-hearing  statement 
form  within  the  time  allowed,  the  deputy 
commissioner  may,  at  his  or  her  discre¬ 
tion,  transmit  the  case  without  that 
party’s  form.  However,  such  transmittal 
shall  Include  a  statement  frmn  the  depu¬ 
ty  commissioner  setting  forth  the  cir¬ 
cumstances  causing  the  failure  to  in¬ 
clude  the  form,  and  such  party’s  failure 
to  submit  a  pre -hearing  statement  form 
may,  subject  to  rebuttal  at  the  formal 
hearing,  be  considered  by  the  adminis¬ 
trative  law  judge,  to  the  extent  intran¬ 
sigence  is  relevant,  in  subsequent  rulings 
on  motions  which  may  be  made  in  the 
course  of  the  formal  hearing. 

4.  Section  702.331  is  revised  to  read 
as  follows: 
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§  702.331  Formal  hearings;  procedure 
initiating. 

Formal  hearings  are  initiated  by 
transmitting  to  the  OfiBce  of  the  Chief 
Administrative  Law  Judge  the  pre-hear¬ 
ing  statement  forms,  the  available  evi¬ 
dence  which  the  parties  intend  to  sub¬ 
mit  at  the  formal  hearing,  and  the  letter 
of  transmittal  from  the  deputy  com¬ 
missioner  as  provided  in  §  702.316  and 
I  702.317. 

5.  Sectior\,  702.335  is  revised  to  read  as 
follows: 

§  702.335  Formal  hearings;  notice. 

On  a  form  prescribed  for  this  purpose 
the  Office  of  the  Chief  Administrative 
Law  Judge  shall  notify  the  parties  (See 
§  702.333)  of  the  place  and  time  of  the 
formal  hearing  not  less  than  30  days  in 
advance  thereof. 

6.  Section  702.336(a)  is  revised  to  read 
as  follows: 

§  702.336  Formal  hearings;  new  issues. 

(a)  If,  during  the  course  of  the  formal 
hearing,  the  evidence  presented  war¬ 
rants  consideration  of  an  issue  or  issues 
not  previously  considered,  the  hearing 
may  be  expanded  to  include  the  new 
issue.  If  in  the  opinion  of  the  adminis¬ 
trative  law  judge  the  new  issue  requires 
additional  time  for  preparation,  the  par¬ 
ties  shall  be  given  a  reasonable  time 
within  which  to  prepare  for  it.  If  the  new 
issue  arises  from  evidence  that  has  not 
been  considered  by  the  deputy  com¬ 
missioner,  and  such  evidence  is  likely 
to  resolve  the  case  without  the  need  for 
a  formal  hearing,  the  administrative  law 
judge  may  remand  the  case  to  the  dep¬ 
uty  commissioner  for  his  or  her  evalua¬ 
tion  and  recommendation  pursuant  to 
§  702.316. 

*  *  *  *  « 

7.  Section  702.337  is  revised  to  read  as 
follows: 

§  702.337  Formal  hearings;  change  of 
time  or  place  for  hearings;  postpone¬ 
ments. 

(a)  Except  for  good  cause  shown,  hear¬ 
ings  shall  be  held  at  convenient  loca¬ 


tions  not  more  than  75  miles  from  the 
claimant’s  residence. 

(b)  Once  a  formal  hearing  has  been 
scheduled,  continuances  shall  not  be 
granted  except  in  cases  of  extreme 
hardship  or  where  attendance  of  a  party 
or  his  or  her  representative  is  mandated 
at  a  previously  scheduled  judicial  pro¬ 
ceeding.  Unless  the  ground  for  the  re¬ 
quest  arises  thereafter,  requests  for  con¬ 
tinuances  must  be  received  by  the  C^ief 
Administrative  Law  Judge  at  least  10 
days  before  the  scheduled  hearing  date, 
must  be  served  upon  the  other  parties 
and  must  specify  the  extreme  hardship 
or  previously  scheduled  judicial  proceed¬ 
ing  claimed. 

(c)  The  CJhief  Administrative  Law 
Judge  or  the  administrative  law  judge 
assigned  to  the  case  may  change  the 
time  and  place  of  the  hearing,  or  t^- 
porarily  adjourn  a  hearing,  on  his  own 
motion  or  for  good  cause  shown  by  a 
party.  The  parties  shall  be  given  not  less 
than  10  days’  notice  of  the  new  time  and 
place  of  the  hearing,  unless  they  agree  to 
such  change  without  notice. 

8.  Section  702.341  is  revised  to  read  as 
follows: 

§  702.341  Formal  hearings;  depositions; 
interrogatories. 

’The  testimony  of  any  witness,  includ¬ 
ing  any  party  represented  by  counsel, 
may  be  taken  by  deposition  or  interroga¬ 
tory  according  to  the  Federal  Rules  of 
Civil  Procedure  as  supplemented  by  lo¬ 
cal  rules  of  practice  for  the  federal  dis¬ 
trict  court  for  the  judicial  district  in 
which  the  case  is  pending.  However,  such 
depositions  or  interrogatories  must  be 
completed  within  reasonable  times  to  be 
fixed  by  the  Chief  Administrative  Law 
Judge  or  the  administrative  law  judge 
assigned  to  the  case. 

9.  Section  702.343  is  revised  to  read  as 
follows: 

§  702.343  Formal  hearings;  oral  argu¬ 
ment  and  written  allegations. 

Any  p>arty  UF>on  request  shall  be  al¬ 
lowed  a  reasonable  time  for  presentation 
of  oral  argiunent  and  shall  be  permitted 
to  file  a  pre-hearing  brief  or  other  writ¬ 


ten  statement  of  fact  or  law.  A  copy  of 
any  such  pre-hearing  brief  or  other  writ¬ 
ten  statement  shall  be  filed  with  the 
Chief  Administrative  Law  Judge  or  the 
administrative  law  judge  assigned  to  the 
case  before  or  during  the  proceeding  at 
which  evidence  is  submitted  to  the  ad¬ 
ministrative  law  judge  and  shall  be 
served  upon  each  other  party.  Post-hear¬ 
ing  briefs  will  not  be  permitted  except 
at  the  request  of  the  administrative  law 
judge  or  upon  averment  on  the  record  of 
a  party  that  the  case  presents  a  specific 
novel  or  difficult  legal  or  factual  issue 
(or  issues)  that  cannot  be  adequately 
addressed  in  oral  summation.  When  per¬ 
mitted,  any  such  brief  shall  be  limited 
to  the  issue  or  issues  specified  by  the  ad¬ 
ministrative  law  judge  or  by  the  party 
in  his  or  her  averment  and  shall  be  due 
from  any  party  desiring  to  address  such 
issue  or  issues  within  15  days  of  the  con¬ 
clusion  of  the  proceeding  at  which  evi¬ 
dence  is  submitted  to  the  administrative 
law  judge.  Enlargement  of  the  time  for 
filing  such  briefs  shall  be  granted  only 
if  the  administrative  law  judge  is  per¬ 
suaded  that  the  brief  will  be  helpful  to 
him  or  her  and  that  the  enlargement 
granted  will  not  delay  decision  of  the 
case. 

10.  Section  702.347  is  revised  to  read  as 
follows: 

§  702.347  Formal  hearings;  termina¬ 
tion. 

(a)  Formal  hearings  are  normally 
terminated  upon  the  conclusion  of  the 
pr(x:eeding  at  which  evidence  is  submit¬ 
ted  to  the  administrative  law  judge. 

(b)  In  exceptional  cases  the  Chief  Ad¬ 
ministrative  Law  Judge  or  the  adminis¬ 
trative  law  judge  assigned  to  the  case 
may,  in  his  or  her  discretion,  extend  the 
time  for  official  termination  of  the 
hearing. 

(33  UJS.C.  939) 

Dated:  August  19, 1977. 

Ray  Marshall, 
Secretary  of  Labor. 

|PR  DOC.77-24404  Piled  8-22-77:8:45  am) 


FEDERAL  REGISTER,  VOL.  42,  NO.  163 — TUESDAY,  AUGUST  23,  1977 


